I. Introduction
practice on taking evidence abroad will be explained. Finally, the author will analyze discussions on these state practices and explore questions of sovereignty in relation to national civil procedure.
II. Service of Process to and from Japan

A. Service of Process by Japanese Courts upon Foreign Residents
Japanese law regards the service of process as an exercise of sovereignty. In particular, it is recognized as an exercise of the "jurisdiction to enforce." 7 If a Japanese court needs to realize the service of process upon a person in a foreign country, it cannot not directly do so without the consent or support of that foreign country because of the territoriality principle of the jurisdiction to enforce. 8 To serve a judicial document upon a person resident in a foreign country, a Japanese court needs to act in accordance with the conventions or agreements concluded between Japan and the foreign county in question, such as the Hague Convention on Civil Procedure 9 or the Hague Service Convention. 10 Japanese courts never use means to serve judicial documents other than those permitted in the territorial foreign country in which the intended recipient resides. Article 108 of the Code clearly provides that service of such documents in a foreign country shall be made as commissioned by the presiding judge to the competent government agency of that country or the Japanese ambassador, minister, or consul stationed in that country. This article provides only a general rule on service of process abroad, and a Japanese court needs to use methods permitted by the territorial foreign country where the intended recipient of judicial documents resides to avoid infringing its sovereignty. In the Code, the basic method for the service of process is koufu-soutatsu (交付送達, Personal service), which means that documents to be served are delivered directly to the intended recipients at their residence. 11 The service can be implemented through delivery by either a court officer or post. However, regarding service of process by post, the employees of the Japan Post 12 engaging in the service are regarded as public officials. 13 Therefore, even if the service of process is implemented by post in Japan, the person engaging in the service is always a public official under Japanese law. Consequently, if a Japanese court needs to serve a judicial document upon a person in a foreign country, it can never use a service of process by post. Service of process by post is regarded in Japan as based on the territoriality principle of jurisdiction to enforce, whose exercise outside Japan is prohibited.
B. Service of Process by Foreign Courts to a Party Resident in Japan
If applying the above reasoning to service of process by a foreign court to a person in Japan, the foreign court is required to follow the conventions and agreements concluded between the country of that court and Japan.
In this regard, the Japanese government has elucidated an official view concerning Article 6 (1) of the Hague Convention on Civil Procedure and Article 10 (a) of the Hague Service Convention. Both Conventions allow contracting States to send documents through postal channels directly to the persons concerned abroad. Japan does not object to use this method, but the government has clearly declared that "the no objection to the use of postal channels for sending judicial documents to persons in Japan does not necessarily imply that the sending by such a method is considered valid service in Japan; it merely indicates that Japan does not consider it as infringement of its sovereign power." 14 It is clear that such a service of process does not infringe Japanese sovereignty, because Japan implicitly allows it by nonobjection. Nevertheless, the government provided an official view, clarifying that "the absence of a formal objection does not imply that the sending of judicial documents by postal channels to addressees in Japan is always considered valid service in Japan. From the official view of the Japanese government, one can infer that, were Japan to object to the articles of these two conventions, this would be premised on regarding the service of process by post to a person in Japan as an infringement of Japanese sovereignty. It is also reasonable to consider that, from the Japanese perspective, documents should be served in the territory of Japan through methods permitted therein, such as the methods permitted under conventions or agreements that Japan has concluded. The same rationale is employed in the judgment of the Supreme of litigation costs was argued. The service of process to notify the defendant of the commencement of proceedings was implemented through direct delivery by the plaintiff's attorney in the territory of Japan. The court adjudicated:
The service of process necessary to commence an action against defendants mentioned in Article 118(ii) of the Japanese Code of Civil Procedure does not have to be compliant with the laws and rules of our civil procedure. However, it is required that the process of service give the defendant actual knowledge of the commencement of action and not hinder the exercise of his/her right to defense. In addition, the viewpoint of realizing clear and stable procedures leads to the following interpretation of item (ii):
where a treaty is concluded regarding judicial cooperation between our county and the judgment country for the service of judicial documents and it is required that the service of judicial documents necessary to commence an action be undertaken in accordance with the methods provided by that treaty, the service of process that does not abide by the methods of that treaty does not satisfy the requisite mentioned in
Article 118(ii).
Service of process through a direct delivery by the plaintiff's attorney is not permitted by the Hague Service Convention, to which Japan and the UK -which had sovereignty over Hong Kong when the documents were served -are parties. The Consular Treaty between Japan and the UK 18 does not permit such service, either. Therefore, the service was held to be unlawful. However, there are some cases in which Japanese courts have allowed for the recognition of foreign judgments despite service of process not being effected through methods permitted in conventions or agreements concluded by Japan. Article 118(ii) also provides that its requirement is fulfilled if the defeated defendant responds to the original foreign action, even though the service of process does not comply with those agreements. In the above-mentioned judgment by the Supreme Court, e.g., the Hong Kong judgment fulfilled the requirement of Article 118(ii) because the defendant responded to the plaintiff's action and appeared at the Hong Kong proceedings.
18 Consular Convention between Japan and the United Kingdom of Great Britain and Northern Ireland, May 4, 1964.
Article 25 of the Convention allows consular officers to serve judicial documents on behalf of the courts of the sending State provided that it is in accordance with the law of the sending State and not inconsistent with the law of the receiving State.
C. Analysis
How should we understand Japanese state practice regarding the relationship between service of process and sovereignty? In particular, it should be explained how one can understand the contradiction that a foreign judgment whose service of process would infringe Japanese sovereignty, can be recognized and enforced in Japan.
From a Japanese perspective, judicial documents should be generally served through methods permitted by the rules of the territorial country where service is actually carried out. If a method is not in accordance with a territorial country's rules, it can be regarded as an infringement of sovereignty. However, it should be confirmed why a country condemns this as an infringement of sovereignty. Theoretically, a country will always argue against every infringement of its sovereignty because it always wants to maintain that sovereignty. However, this explanation is meaningless because sovereignty does not exist for itself; rather, it has to exist for a concrete purpose. As for service of process, Japanese sovereignty over its territory has to exist to realize the procedural protection of persons resident in the territory of Japan. Japan needs to claim infringement of its sovereignty only when a service of process method for foreign proceedings is neither permitted in Japan, nor can it properly protect the procedural rights of a person who will be served there. It does not have to claim infringement with respect to service of process giving people in Japan proper procedural protection from the Japanese perspective.
Based on this reasoning, it is understandable why the Japanese courts only use methods permitted by conventions or agreements concluded between Japan and the country where judicial documents are to be served. Japan actively tries not to infringe other countries' sovereignty. The best way to avoid encroaching on their sovereignty is to adopt the methods of service of process that the territorial country clearly permits through conventions or agreements. A method that is not clearly permitted by the territorial country can be used if the territorial country does not condemn it as an infringement of sovereignty. However, it is not necessary for a Japanese court to use those methods.
Regarding service of process in Japan for foreign proceedings, in general, Japan regards the service of process in its territory as infringement of sovereignty unless its method is clearly permitted. Nevertheless, Japan does not claim the infringement of its sovereignty if the method properly protects the procedural rights of the person to be served. Therefore, even if the service of process upon a defendant employs a method not clearly permitted in Japan, a foreign proceedings' judgment can be recognized and enforced if the method gives the defendant proper procedural protection, which is proved by the defendant's response to the foreign action under Article 118 (ii) of the Code.
D. Contemporary Issue: Service by Electronic Means
Recently, in some jurisdictions, the service of process can be effected by electronic means, such as email. 19 Japanese courts do not currently use electronic means for service of process, and it is presumed that they will continue not to use it in the near future, as the service of process by electronic means is quite different from the basic method of koufu-soutatsu. Conversely, it is feasible for judicial documents to be served by electronic means upon a person resident in Japan. According to the above-mentioned Japanese state practice, Japan would theoretically regard this as an infringement of its sovereignty. However, if a defendant receiving the service by email can actually respond to the foreign proceedings, Japan would not claim an infringement of sovereignty, and consequently, the judgment in the foreign proceedings can be regarded as fulfilling the requirement of Article 118(ii).
III. Taking Evidence Abroad
A. Taking Evidence Abroad by a Japanese Court
Taking evidence by courts is also regarded as an exercise of jurisdiction to enforce in Japan. 20 Therefore, Japanese courts conduct judicial acts that abide by the principle of 'territoriality' not to infringe foreign sovereignty. However, there are only a few cases in which Japanese court invoked international judicial assistance based on conventions or agreements, such as the Hague Convention on Civil Procedure. 21 If a Japanese court tries to examine a witness in a foreign country, it would ask the witness to attend the proceedings voluntarily. More precisely, a party who considers it necessary to examine the witness asks them to come to Japan, and after the witness arrives into the territory of Japan, the court serves a writ of summons, in the same way as that used for purely domestic cases. 22 Consequently, Japanese courts rarely engage directly in taking evidence abroad, and sovereignty related problems do not appear with regard to Japanese proceedings. Nevertheless, there was a recent noteworthy case on the taking of evidence abroad. The Tokyo District Court on July 27, 2015 ordered a Korean company, defendant in the litigation to produce documents. 23 The plaintiff, a Japanese company, sued for compensation for losses arising from unauthorized use of the plaintiff's trade secrets. During this litigation, the plaintiff also applied for an order for the production of documents held by the defendant in Korea. Although there were no arguments in the decision regarding the relationship between Korean sovereignty and the production of documents, the court is inferred to have considered ordering a foreign defendant to produce documents held in the foreign country of residence not to constitute an infringement of sovereignty. While this is only one case of Japanese state practice, it should be highlighted because a Japanese court made an order against a foreign company through the indirect enforcement measure provided in Article 224 of the Code, which provides that, if the party does not follow the order, the court may recognize the opponent party's allegations concerning the contents of the documents, as true.
B. Taking Evidence in Japan for Foreign Proceedings
If a foreign court wants to take evidence in Japan, it should either be in accordance with the Hague Convention on Civil Procedure or other treaties concluded by the forum state and Japan, or directly ask the Japanese government through diplomatic channels. It should be noted that Japan is not a contracting party to the Hague Evidence Convention.
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Japan is strictly abiding by the principle of territoriality. It can be recognized from the information regarding depositions in Japan for the US court proceedings. Pursuant to Article 17(e) of the Consular Convention between Japan and the US, both mutually permit a consular officers of the other party within his/her consular district to "take depositions, on behalf of the courts or other judicial tribunals or authorities of the sending state, voluntarily given" and to 'administer oaths.' Consular officers can take evidence from "any persons in the receiving state in accordance with the laws of the sending state and in a manner not inconsistent with the laws of the receiving state." The Japanese government seems to recognize that this method alone is permitted in Japan to take depositions for the US court proceedings. Accordingly, other extraterritorial methods, such as an attorney taking depositions for the US proceedings outside the consular district, e.g., in a hotel room, through voluntary cooperation of the defendant is prohibited in Japan as an infringement of Japanese sovereignty. 25 The official websites of both the US Department of State 26 and the US embassy in Tokyo provide information on depositions in Japan. 27 On depositions outside the consular district, it states as follows:
Japanese law and practice, and the mutually agreed upon interpretation of the U.S. Inferring from this information, the Japanese authorities would strictly maintain the principle of territoriality regarding depositions in Japan. are willing to voluntarily cooperate with foreign proceedings, the authorities will not permit them to do so as long as the taking of evidence is actually conducted in Japan.
C. Analysis
As shown above, Japan is strictly abiding by the principle of territoriality. Japanese courts rarely engage in taking evidence abroad. Even if the courts need to do this, they shall follow those international conventions or agreements in practice. Conversely, Japan seems to forbid any method for the taking of evidence in its territory for foreign proceedings unless obviously permitted. Therefore, getting a Japanese court order for a foreign party to produce documents held in the foreign country of residence is quite remarkable. It means that a Japanese court would exercise jurisdiction to enforce to foreign residents, i.e., those residents outside the territory of Japan, if they are parties to Japanese proceedings.
However, it is also recognized that depositions for the US court proceedings are actually taken by private attorneys outside the consular district in Japan. The Japanese Ministry of Foreign Affairs reportedly complained to the US Consul General, Osaka-Kobe in a case where a deposition was taken in a hotel room in Osaka. 29 Faced with these actual situations, what Japanese authorities can do, other than complain, is to refuse recognition and enforcement of foreign judgments in whose proceedings such illegal depositions are conducted. Article 118 of the Code provides that a foreign judgment shall not be recognized in Japan if its contents or proceedings are contrary to Japanese public policy. To date, no such cases have been reported in the Japanese case report journals, but the possibility of such a case in the future cannot be ruled out. In deciding whether particular foreign proceedings in which depositions are taken in such a manner are contrary to Japanese public policy, a Japanese court should consider the meaning of sovereignty. In this respect, sovereignty exists to protect people in Japan from foreign judicial acts unfamiliar to them. Therefore, in some cases, if persons voluntarily cooperate with the taking of their depositions, it may be unnecessary to deny recognition of foreign judgments because of the infringement of Japanese sovereignty by illegal depositions. 
D. Use of New Technologies for Taking Evidence Abroad
Recently, some countries have adopted newer methods of taking evidence abroad for their court proceedings such as taking testimony via video-link. 31 As noted above, Japan has not adopted such methods for taking evidence abroad. Nevertheless, a foreign court may invoke these new technologies to take evidence from a person residing in Japan. 32 Therefore, it is necessary to discuss whether such methods of taking evidence should be permitted from the Japanese perspective, although there has been almost no discussion in Japan regarding this issue to date. Taking evidence via video-link is quite similar to the usual procedure for that in Japan. Although there can be no judicial officers and attorneys presiding over the judicial act in the territory of Japan, persons who experienced evidence-taking in such a manner do exist in Japan and Japanese sovereignty needs to protect them from foreign judicial acts that are unfamiliar to them. Therefore, taking account of the above Japanese state practice, it can be reasonably inferred that Japanese authorities would object to taking evidence in such a manner because there is no convention or agreement in which Japan permits evidence to be thus taken.
However, this method is usually adopted complementarily to the traditional methods of taking evidence based on practical considerations and/or considerations of justice, 33 and these methods may usually be invoked for the convenience of the person giving evidece. Further, telecommunication technologies can be said to render meaningless the physical location of the person giving evidence. Considering these factors, as one of the most developed countries in terms of telecommunications, Japan may permit foreign courts to take evidence from persons residing in its territory through new technologies if the person is willing to cooperate in the foreign proceedings.
31 HCCH, supra note 3, at 231-4. The use of video-link and other modern technologies in the taking of evidence abroad is discussed at HCCH. The meeting of experts' group on the issue was held on December 2-4, 2015. See HCCH, Report of the Experts' Group on the Use of Video-Link and Other Modern Technologies in the Taking of Evidence Abroad, available at https://assets.hcch.net/docs/20ba36d9-3aa9-45ff-b82b-4ead24db148c.pdf (last visited on Oct. 31, 2016). 32 A case was reported where a Japanese party and an attorney were examined in a meeting room in Japan for a foreign proceeding through Skype. See supra note 1, at 18. 33 Supra note 2, at 231.
IV. Sovereignty and National Civil Procedure
A. Discussions by Lawyers in Japan
As detailed above, Japan relatively strictly abides by the principle of territoriality. Japanese scholars have discussed the kind of judicial acts by courts that may constitute infringement of foreign sovereignty. Their arguments are almost in line with the current Japanese state practice.
Before analyzing discussions in Japan, the necessity of dividing judicial acts by courts into two categories should be identified. The first is a judicial act that involves a certain performance of official acts 34 in foreign countries, such as service of process abroad and depositions in foreign countries other than the forum country. The second is a judicial act in which a court orders or requests something to a person in territories of countries other than the forum country, such as an extraterritorial order for production of documents against a person resident in a foreign country. Although both are regarded in Japan as the exercise of jurisdiction to enforce, they should be treated differently in that the former includes the actual performance of official acts in the territory of another country. It is a traditionally and firmly established principle that the jurisdiction to enforce involving such a performance cannot be exercised in another county without its consent. 35 Therefore, such exercise of jurisdiction should be treated differently from the others. Regarding judicial acts involving the performance of official acts in the territory of another country, Japanese scholars reaffirm the Japanese authorities' stance, holding strictly the traditional principle of territoriality: in the absence of consent, a state thus cannot exercise jurisdiction to enforce with physical force within the territory of another state. They regard it as illegal to take depositions in Japan for the US court proceedings when this is not based on Article 17 of the Consular Convention. 36 Some scholars argue that taking voluntary depositions through a private attorney for US court proceedings should not be regarded as an infringement of Japanese sovereignty. 37 However, even if they are presided over by a private attorney, the character of the deposition in Japan as an exercise of jurisdiction to enforce does not change. 38 In addition, the will of the private person from whom evidence is taken cannot be cure the infringement of Japanese sovereignty.
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Considering these points, the prevailing view is to regard these actions as illegal according to the rules of public international law. Conversely, regarding extra-territorial orders or requests to persons in a foreign country, Japanese positions can be summarized in the following three points. 40 First, requesting voluntary cooperation in Japanese civil procedure to a person in a foreign country, such as a commission of expert testimony, does not constitute infringement of territorial sovereignty of the country where the recipient resides. 41 Second, a court order to a person in a foreign country does not raise an issue of infringement of foreign sovereignty if that person is a party to litigation in the forum country because the sanction to that person for non-obedience is only the recognition that their opponent's allegations concerning the matters for examination are true. 42 Third, Japanese courts cannot issue an order of or against a person in foreign country if that person is not a party to Japanese proceedings because the sanction for non-obedience is a fine. In this case, the court cannot exercise jurisdiction to enforce, as it involves punishment outside the territory of Japan. These are argued from the perspective of legality in public international law.
B. Ambiguity of Rules in Public International Law
The author opines that there is a problem in these discussions in Japan. Although they have invoked the rules of public international law, general state practices in the contemporary world have not been well analyzed. In other words, the legal grounds of their arguments based on public international law are not clear. 43 In addition, as 38 The characterization of such acts can be different from country to country. It would be reasonable to determine the character of a specific act according to the law of the territory in which the act is conducted. Therefore, at least in Japan, depositions are characterized according to Japanese law. From its perspective, they are also regarded as the exercise of jurisdiction to enforce, even if presided over by private attorneys. First, why the voluntary cooperation of persons abroad can solve problems regarding the infringement of foreign sovereignty needs to be further explained. 44 Private persons' will does not change the character of the judicial acts. It is usually recognized that judicial acts involving a certain performance of official acts, such as service of process, cannot be conducted abroad even if the person in the foreign territory voluntarily accepted the acts. Logically, the same must be true for extraterritorial orders and requests to a person resident in a foreign country. Therefore, at the very least, an explanation for the different treatment is necessary.
Second, the distinction between parties to the court procedure and third parties should also be explained. It may be arguable whether it is possible to order nonparty witnesses who are closely related to parties, such as a foreign subsidiary or a foreign parent company of a defendant company, to testify. 45 The grounds of the clear distinction in public international law could be the difference in sanctions for non-obedience in Japan. If a party to proceedings does not obey, the sanction is the court's recognition that the opponent's allegations concerning the matters for examination are true, which is only an issue of the finding of facts in the proceedings. Conversely, if a third party objects to the order, the sanction may be the impostion of fine on the third party, which may be criminal or non-criminal.
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However, both sanctions are indirect enforcement measures, whose actual influence as compulsion may not be so different. 47 Eventually, the grounds for the distinction under public international law are not clear. In the author's view, the problem of international law regarding the relationship between sovereignty and judicial acts by courts is the conflict of the jurisdiction to enforce between the forum state and the territorial state where the person resides. It would be reasonable to consider that, as a general principle, the territorial state's jurisdiction prevails over that of the forum state. However, given the ongoing lack of the clarity in the precise rules for reconciling the two jurisdictions through international law, each country is currently required to determine autonomously how to effect this reconciliation. 49 The customary rules of public international law are clarified based on those State practices. 50 Therefore, discussions in Japan seem to lack a firm basis in public international law.
In considering these points, it would be better for each country to argue not the precise rules of public international law but rather its own policy on international judicial acts. Considering the traditional principle of the territoriality of the jurisdiction to enforce, it should be taken as premise that territorial jurisdiction prevails over forum jurisdiction. Therefore, it is critical to discuss the extent to which the territorial State should endure orders to its residents by foreign courts to determine the point of balance between the two jurisdictions.
51 E.g., Japan should consider, first, the extent to which it can permit foreign courts to conduct judicial acts related to people resident in Japan, and then, based on the principle of equality, it should be determined to what extent Japanese courts can conduct judicial acts abroad.
C. Japanese Policy of Judicial Acts Abroad
As for the Japanese policy of judicial acts abroad, Japanese lawyers' arguments can be said to be reasonable and moderate. Regarding judicial acts involving the performance of official acts, it may be convincing to adhere strictly to the principle of territoriality in order to protect people within the territory of Japan from foreign judicial acts that are unfamiliar to them. 52 The policy on extra-territorial orders by a foreign court of or against persons in Japan can be determined differently because of the non-existence of the performance of official acts in its territory. If a person in Japan voluntarily cooperates with foreign proceedings without compulsion, there would be no reason for Japan to claim an infringement of sovereignty, because
V. Conclusion
In this time of globalization, discussions regarding sovereignty tend to minimize its meaning. Nevertheless, there is also a firm belief that sovereignty continues to exist, and the infringement of sovereignty is a highly critical point of contention. In considering this issue, the meaning of sovereignty should be reconsidered in order to adjust it to the current situations. Sovereignty does not exist for its own purpose, but rather for the benefit of the people in that country. If Japan wants to protect people in its own territory, it would be better to conclude more treaties and conventions, such as the Hague Evidence Convention, 55 than to regard an act of foreign proceedings as an infringement of its sovereignty. If Japan adopts a policy more tolerant of other countries' judicial acts, this would be conducive to better justice in transnational civil and commercial dispute settlements.
